IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

RAY WALDROP PLAI NTI FF

VS. CIVIL NO 4:92CVv288-B-D

M SSI SSI PPl DEPARTMENT OF CORRECTI ONS, ET AL DEFENDANTS
OPI NI ON

By consent of the parties, this 81983 | awsuit was tried by the
under si gned United States Magi strate Judge on July 7 and August 17,
1994. Plaintiff, an inmate at the M ssissippi Departnent of
Corrections' Parchman facility, contends that he was deni ed access
to the courts by the defendants, who refused to permt him
sufficient timeinthe lawlibrary to prepare and file an anmendnent
or supplenent to his post-conviction application pending in the
M ssi ssi ppi Suprene Court.

Wal drop was convicted in Leake County of the manufacture of
met hanphetam ne, and that conviction was affirmed by the
M ssi ssippi  Suprenme Court on WMy 17, 1989 (544 So.2d 834).
Wal drop, whil e serving another sentence in a federal penitentiary,
filed a post conviction application in the M ssissippi Suprene
Court on July 16, 1991, asserting ineffective assi stance of counsel
and a search and seizure issue. When Waldrop arrived at the
Parchman facility he asked wit-witer Steven Wllians to review

the application and file an anmended or suppl enmental application to



assert an issue concerning the habitual crimnal portion of his
indictment. Moreover, Waldrop was under the inpression that his
original application my not conform to the rules of the
M ssi ssippi Suprene Court and "that the court wouldn't hear that

In WIlianms' opinion the original post conviction application
was poorly drawn and required substantial revision. He testified
Wal drop only asked himto revanp the existing docunent and deni ed
plaintiff asked him to prepare an additional argunent on the
habi tual crimnal portion of the indictnment. WIIlianms stated the

revi sion took an i nordi nate amount of his ti ne because it invol ved

"sonme very conplicated issues, and it took a |ot of work. It's
probably one of the nobst hardest cases |'ve ever worked on. | t
took ne several nonths to do." In late April 1992 WIIlians

conpl eted the revi sion, which contained only the search and sei zure
and ineffective assistance of counsel issues, and offered to send
it to WAldrop's unit for his signature. Waldrop declined to sign
it at the unit, but insisted that he would only sign it in the | aw
library.

Al though he had turned the matter over to a wit witer,
Wal drop believed he needed to keep constant check on Wllianms to
nmonitor the progress of his case. Waldrop testified that between
Decenber 1991 and May 1992 he conpl eted nunerous applications to

visit the law library, wote letters, filed grievances and asked



correctional officers to intercede in his behalf, all to no avail.
After he was notified by WIllians that his work was conplete
VWal drop was not permitted to go to the law library until June 22
when he signed the WIlianms docunent. However, on June 17, 1992,
the M ssissippi Suprenme Court denied the original application on
the nerits. A subsequent notion for en banc hearing was deni ed.
Plaintiff's allegation that he was deni ed access to the courts
by the failure of defendants to grant himtinme at the Ilibrary,
W t hout nore, does not state a claimof constitutional deprivation.

Otarzewski v. Ruggiero, 830 F. 2d 137 (9th Cr. 1987). Plaintiff

must prove that he mssed deadlines for cases or had pending
lawsuits dism ssed for failure to prosecute due to the denial or

restriction of the use of the law library. See Bounds v. Smth,

430 U. S. 817 (1977). Plaintiff has no constitutionally protected
right to "browse" at the law |ibrary.

VWal drop expended considerable energy arguing that his
inability to visit the law library allowed the statute of
limtations to run on the filing of his anended application,
believing that this amendnent had to be filed prior to the three-
year termset by MCA 899-39-5(2). However, this has no rel evance
to this case, since the original application tolled the statute as
to the issues raised there.

Wiile this court is concerned with inmtes' inability to

secure library tine, this was not the basis of Waldrop's probl ens



here. No evidence was presented in this hearing to indicate that
the filing of an anended application or that the ability to attend
the law library on a regular basis would have made any difference
in the outconme of the post-conviction proceeding. No new issues
appeared in the anended application, and the search and seizure
i ssue had al ready been reviewed by the appellate court on direct
appeal. The wit witer's difficulty in conpleting the revision
and Waldrop's own refusal to sign the amended application at his
unit in late April were the operative reasons for the failure of
t he anendnent to reach the M ssissippi Suprene Court prior to their
deci si on.

A final judgnment for the defendants in accordance with this
opinion will be entered.

Thi s day of Septenber, 1994.

UNI TED STATES MAG STRATE JUDGE



